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SUPREME COURT OP APPEALS OF VIRGINIA. 
KICHMOND. 

Tyack v. Berkeley and Others.* 

March 13, 1902. 

1. Gift to Mother and Chhj>ben — Motive for gift. The gift in this case 
to a trustee for the use and benefit of a married woman and her chil- 
dren, or for the support of herself and her children, vested the equit- 
able fee in the wife alone. The mention of the children was but the 
expression of the motive for the gift. 

Appeal from a decree of the Corporation Court of the City of 
Danville. Affirmed. 

The opinion states the case. 
Peatross & Harris, for the appellant. 
Berkeley & Harrison, for the appellees. 
Keith, P., delivered the opinion of the court. 

We are called upon in this case to construe the language of two 
deeds, one dated the 25th of November, 1865, and the other the 
28th of the same month and year, and both of them acknowledged 
and admitted to record a short time thereafter. The Corporation 
Court was of the opinion that by the terms of these deeds Susanna 
M. Hickson, the wife of E. L. Hickson, took an estate in fee simple 
which passed by her deed dated October the 25th, 1889, in which 
her husband, and such of her children as were then of age, united, 
to Berkeley & Harrison, trustees, to secure a debt due from her 
husband to the Bradley Fertilizing Company of about $8,000. 

Appellants contend on behalf of certain children of Mrs. Hick- 
son, who were infants at the time she made this deed, that the de- 
cree of the Corporation Court is erroneous, and that the deeds dated 
in November, 1865, vested in their mother, not in fee simple, but 
conveyed to her and her children a joint estate. 

The deed of November, 1865, recites that Edward D. Withers and 
Louisa P., his wife, of the first part, and Joseph L. Tyack, trustee 
for Susanna M. Hickson, of the second part, "witnesseth, that in 
consideration of the sum of $6,000, paid . . . . , that the 
parties of the first part do grant and convey to Joseph L. Tyack, 

* Reported by M. P. Burks, State Reporter. 
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trustee for Susanna M. Hickson, of the second part, all that lot, 
tract, or parcel of land in the county of Pittsylvania . . . ." 
Then follows a description by metes and bounds of the land, which 
concludes with a period. "To have and to hold the said lot, tract, 
or parcel of land unto the said trustee upon trust that he, the said 
trustee, shall permit the said Susanna M. Hickson to occupy, pos- 
sess, and enjoy the said land and the rents, profits and issues there- 
of, to take for herself and children, which she now hath or may 
have by her present husband, clear of and free from all manner of 
charge or encumbrance of her said husband." 

By the deed of November 28, 1865, Thomas D. Stokes, executor 
of Nathaniel T. Green, in consideration of $1,000, in hand paid, 
conveyed to Joseph L. Tyack, trustee for Susanna M. Hickson, all 
that lot, tract, or parcel of land in the county of Pittsylvania, which 
is described by metes and bounds, the description being, as in the 
former deed, followed by a period. "In trust to have and to hold 
the said land to and for the use and benefit of the said Susanna M. 
Hickson and her children by her present husband, and that the said 
trustee shall permit the said Susanna M. Hickson to occupy the 
land, and to use and enjoy and possess the rents, issues and profits 
for the support and maintenance of herself and family, free from 
all manner of charge or liabilities of herself, or her husband." 

In Wallace v. Bold, 3 Leigh, 378, the testator bequeathed certain 
property to trustees to be applied to the maintenance and support 
of his daughter M. and her child ; and at the death of his daughter 
he directs "the slaves and money to be given to her child or children 
if she shall have more than one; the above advances to be made to 
his daughter M. independently of any claim testator might have 
against her husband." 

A similar bequest had been made to trustees for the support and 
maintenance of his son William and his daughter Elizabeth, and 
for the education of their children. The residue of the testator's 
estate was divided into six equal parts, one-sixth of which he gives 
to his son Jessie and two other sixths to his daughters Catherine 
and Nancy, and the will then provides : "The other sixth parts I 
direct my trustees above mentioned to receive and apply one sixth 
part to the use and benefit of my daughter Elizabeth, one sixth part 
to the use and benefit of my daughter Martha, and the other sixth 
part to the use of my son William ; these parts are severally to be 
used for the benefit of my said children during their lives, and at 
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their death to be divided as their several money legacies are directed 
to be divided." 

The controversy in that ease arose over the bequest to his daugh- 
ter Martha, it being contended upon the one hand that her children 
shared jointly with her the bequest to the trustees for the mainten- 
ance of herself and child; while on the other hand, it was main- 
tained that the child was mentioned merely as the motive for the 
gift. It was held that the testator's daughter was entitled to the 
whole profits during her life, and that the child had no right to de- 
mand a share of them for her support and maintenance. 

In Stinson v. Day, 1 Eob. 459, the testator directed that his ex- 
ecutor should manage the land, the rents and profits to go to A. K. 
and her children, and should not be sold by them or any of them 
until her youngest child became twenty-one years of age, and not 
then without the consent of his daughter A. E. if then living. At 
the date of the will, A. E. had eight children, all of whom except 
two were living with her. The annual value of the land devised 
was about $175. It was held that A. E. was entitled to receive the 
whole rents and profits of the lands devised, during her life, and 
her children could maintain no suit to recover any portion of the 
same. 

In Leake v. Benson, 29 Gratt. 153, Anderson conveyed certain 
real estate to a trustee "for the benefit of my wife and children, 
giving, granting and conveying for my wife an estate in fee simple." 
The controversy was as to whether or not the life estate vested in 
the wife alone, or in the wife jointly with her children, and the 
court held that the children took no interest in the life estate. 

In Bain v. Buff, 76 Va. 371, the testator directed that "after 
settling my estate and assigning my wife's dower, to invest all sur- 
plus money in safe six per cent, interest-bearing stocks making 
semi-annual payments, in trust for the separate maintenance of my 
daughter and her child or children, which, with the interest from 
investments now made by me, the rents of my houses and hires 
of my negroes, are to be all appropriated and paid over to her for 
her sole use and benefit ; and the reversionary interest held by my 
wife during her life, is at her death to be vested and applied as in 
the manner and mode above directed, for my said daughter, her 
child or children; but upon this further provision and trust, that 
the dividends, interest, rents, hires, issues and profits of my estate 
aforesaid, when received by my executor, are to be paid over to my 
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said daughter, for her sole and separate use of herself and her child, 
or children if she shall hereafter have more than one, so that the 
same shall in no way whatever be subject to or liable for the debts 
or contracts of her husband, and to continue for and during the 
term of her natural life, and at her death my said estate is to be 
vested in fee in her child or children, during whose minority the 
income of my said estate, after the mother's death, is to be applied 
to their maintenance and education." 

The court, citing the authorities which we have considered and 
the case of Perm v. Whitehead, 17 Gratt. 503, was of opinion that 
the words ."for the sole and separate use of herself and child or 
children" did not give any estate to the child or children, but in- 
dicated the motive for the gift to the mother. 

In Stace v. Bumgardner, Trustee, 89 Va. 418, there was a convey- 
ance in contemplation of marriage to a feme sole of certain land, 
the rents and profits of which the wife was to receive "as though 
she were a feme sole for the maintenance and support of herself and 
any children that might thereafter be born to her." 

The court reviewed a great number of authorities, beginning with 
Wallace v. Bold, 83 Va. 200 ; and Siebel v. Eapps, 85 Va. 28, and 
came to the conclusion that the wife was entitled to the whole 
profits of the trust subject during her life, and the "mention of the 
children was to indicate the motive of the settlement, and not to 
vest any present interest in them." 

For more than seventy years Wallace v. Bold has been the law of 
this State. It has been the subject of dissent and criticism, but has 
been followed during all that period by an unbroken line of de- 
cisions. It constitutes a rule of property, and it is manifest that 
it is too firmly imbedded in our jurisprudence to be disturbed other- 
wise than by an act of the legislature. 

It is not often that two wills or two contracts are identical in 
their terms. There is always more or less diversity in the circum- 
stances which surround the parties to contracts and to wills, and 
the environment in some degree influences their construction. It 
is, therefore, oftentimes difficult to apply a rule of interpretation 
so as not to do violence to the primary object, which is to ascertain 
the true intent and meaning of the instrument to be construed. 

To hold that language such as is employed in the cases cited, and 
that under consideration, vests the right in the wife to the exclusion 
of the children may sometimes fail to give effect to the intention of 
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the settlor, and may place it in the power of the mother to deprive 
her offspring of the provision made for their support and devote it 
to the relief of other and more pressing needs; but, on the other 
hand, to hold that the children have a joint estate with the mother, 
would be, in many instances, equally destructive. Where the prop- 
erty is small, its division would render it inadequate to support, 
maintain and educate a large family, but if the children take 
jointly with the mother, how can such child be denied the right to 
ha\e its share set apart as he or she attains majority or marries, or 
in any way becomes forisfamiliated ? 

There is a class of cases in which this result has been achieved 
and the property preserved for the joint support of all the members 
of a family. Nichell v. Handley, 10 Gratt. 336, is a notable in- 
stance. In that case there was a devise to trustees of property to 
be managed by them as may be "most advantageous to the interest 
and support of H. and her children." H. contracted debts and was 
discharged as an insolvent debtor, and her creditors filed a bill to 
subject her interest in the property to the debts. The court heid : 

"1. H. and her children are not entitled to have set apart for 
each of them an equal share of the trust property or its annual pro- 
ducts ; but it is to be held by the trustee, and the annual products 
are to be applied to their support according to the necessities of 
each. 

"2. The creditors would only be entitled to the ratable portion 
of H. of any surplus of the annual products of the trust subject, 
after providing for the support of herself and family; and as any 
such surplus is not alleged or shown to exist, the bill was properly 
dismissed. 

"3. If any surplus product now exists, or shall hereafter exist, 
plaintiffs may file a bill to subject it, notwithstanding the dismissal 
of this bill." 

In the course of the opinion, Judge Samuels said: "If Mrs. 
Handly had any interest therein subject to her own disposal, or 
which could be separated from the interests of others without im- 
pairing their rights, such interest might, on familiar principles, be 
subjected to the payment of her debts. . . . There is nothing 
in the nature or law of property which would prevent the testatrix, 
when about to die, from appropriating her property to the support 
of her poor and helpless relations, according to the different con- 
ditions and wants of such relations; nothing to prevent her from 
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charging her property with the expense of food, raiment and shelter 
for such relations. There is nothing in law or reason, I conceive, 
which should prevent her from appointing an agent or trustee to ad- 
minister her bounty. The difference in the conditions of the 
beneficiaries necessarily requires a difference in the amounts to be 
expended on each individual ; and the casualties of life may render 
this inequality still greater. It is impossible to foresee the vicissi- 
tudes in affairs, and to provide by will in advance for every event ; 
and no practicable mode exists to meet these difficulties but to au- 
thorize the appointment of some agent, trustee or other person to 
exercise the power which the testatrix is prevented by death from 
exercising herself. The leading intent here is to support Henrietta 
F. Handly and her children, and to promote their interests; and 
the trustee is directed to carry this intent into execution. The duty 
of supporting a family, especially on a limited amount of property, 
necessarily requires unequal expenditures upon different members 
of the family ; an infant of tender years is sustained at less expense 
than an adult ; a child in good health will grow and in time be able 
to sustain itself, whereas another, in a sickly condition, or of un- 
sound mind, may require long continued assistance and the ex- 
penditure of large sums of money; all of which clearly fall within 
the scope of the duty to support the family. The will obviously 
intends that the property shall be kept together for the lifetime of 
the daughter ; its products are charged with the unequal and vary- 
ing amounts necessary to support the beneficiaries. The products 
of every part of the property are charged with the whole burden, 
the amount of which can only be known from time to time, whilst 
the trust is in the process of execution. It may be, and very prob- 
ably is, the case that the property, if kept together and economically 
managed, would do no more than support the family. If, however, 
Mrs. Handly, either by direct conveyance or indirectly by operation 
of law, can withdraw from the trust property one-sixth part there- 
of, or any other given proportion, then it must be held that another 
beneficiary may do the same thing; and thus the charge upon the 
whole property may be thrown upon a fragment of it. By keeping 
a small amount of property upon a little farm, a family living 
thereon may be supported ; but if divided, the shares of each would 
be inadequate to his or her support. If testatrix had intended to 
give equal benefits to her daughter and each child, nothing was 
easier than to have said so ; yet she has not said so, but, on the con- 
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trary, has conferred benefits which in any event must be unequal 
and varying from time to time, and which, in certain contingencies 
likely to occur, may become greatly unequal." 

The decision in this case is as much opposed to the idea of a joint 
interest in the mother and children as is that of Wallace v. Bold, 
supra. The one relies on the trustee to devote the estate to the ob- 
jects of the trust in varying proportions as his discretion may see 
fit ; the other reposes confidence in the wife and mother, but neither 
vests in the mother and children a joint estate in the ordinary sense 
which would carry with it equality of interest and control. 

Adopting the language of Judge Burks in Bain v. Buff, supra, 
which is equally applicable here: "There is certainly no express 
limitation on the power of Mrs. Cutherell to dispose of or to encum- 
ber the fund arising under the will; but it is earnestly contended 
that the power is impliedly denied or restrained, because its exercise 
would or might defeat the purposes of the trust — namely, the sup- 
port and maintenance of herself and her children, and thus thwart 
the supposed intention of the testator. This argument assumes the 
important fact that the children have an estate or interest in the 
trust subject, cognizable by the courts, and so blended with that of 
the mother as to make alienation by her impossible without a de- 
struction of the whole trust. Some such cases are found in our re- 
ports. See Markham v. Guerrant & Watkins, 4 Leigh, 300; 
Nickell & Miller v. Handly and Others, 10 Gratt. 336; Coutts v. 
Walker, 2 Leigh, 268. But we do not regard the present case as be- 
longing to the class mentioned. All the dividends, rents, hires, 
issues and profits, which constitute the trust fund, are required by 
the will to be paid over by the trustee to Mrs. Cutherell. The 
whole interest is vested in her absolutely and solely — not jointly 
with the children. The words 'for her sole and separate use of her- 
self and her child and children/ etc., do not, we think, give any 
estate to the 'child or children,' but indicate the motive for the gift 
to the mother." 

As Judge Staples wisely observes in Leake v. Benson, supra: 
"It was the intention of the grantor to give to his wife the trust 
property for her life, relying upon her discretion and affection for 
the children so to dispose of the income as would most conduce to 
the support and comfort of the family. He very properly thought 
it best to entrust her with the management and control of the prop- 
erty, rather than to raise unpleasant contentions between her and 
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the children in respect to the proper use and application of the trust 
estate." 

The wit of man has not yet discovered a safer repository than 
the mother for the rights and interests of children. Under the 
stress of some great emergency she may sacrifice the apparent and 
immediate interest of the child, but even in such a case a full know- 
ledge of the surrounding facts and circumstances might go far to 
vindicate the propriety and wisdom of her conduct. As a rule, her 
love and spirit of self abnegation, where her children are concerned, 
may be trusted to do what is wisest and best to conserve and pro- 
mote their interests, and if we are to choose between the peril of de- 
feating the provision for the family by adhering to that line of de- 
cisions which vests the entire interest in the mother and its destruc- 
tion by subdivisions which would surely follow the vesting of the 
interest jointly in the mother and children, we must abide by the 
course of decision which has prevailed in this State for nearly three- 
quarters of a century. 

After a careful review of all the cases, we are of opinion that 
the deeds which are the subject of this litigation, veste,d in Tyack, 
trustee, an estate in fee for Susanna M. Hickson, and that the de- 
claration of trust which follows the description of the property did 
not give to her children a joint interest with her in the rents, issues 
and profits. 

The decree of the Corporation Court must be affirmed. 

Affirmed. 

NOTE. — The decision in this case, that the mother took the entire estate, 
to the exclusion of the children, is in accordance with a long line of author- 
ity in this State. It is not to the decision that we desire to call attention, 
but rather to the indication in the opinion of a lack of sympathy on the 
part of President Keith, its learned author, with the spirit manifested more 
than once by the court in recent years, of confining the famous doctrine of 
Wallace v. Bold, 3 Leigh, 378, and the long line of cases that have followed 
it, within the limits of that case — that is, that in a gift to "wife and chil- 
dren," if it appear from the whole instrument that the wife is the real 
beneficiary intended, she will be held to take the entire estate, and the men- 
tion of the children will be construed as indicating merely the motive of the 
gift. 

It clearly appears from the language of the deeds construed in the prin- 
cipal case, that the wife was the real intended beneficiary of the trusts, and 
that no trust was created for the children. But, curiously enough the court 
does not distinctly place its decision on that ground, and the opinion leaves 
us wondering whether the court means — by its elaborate argument in favor 
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of the doctrine of Wallace v. Dold (which we had not supposed any lawyer 
in this State was now rash enough to question), and by its suggestion that 
the intention of the grantor is not always the criterion in this line of cases 
— to cast doubt upon the principle so strongly contended for by Judge 
Burks, in 2 Va. Law Reg. 39, and distinctly approved obiter in several re- 
cent cases by the present court, that a gift "to wife and children" simply, 
carries a joint estate to the wife and children. See 5 Va. Law Reg. 491; 
Lindsey v. Eckels, 7 Va. Law Reg., 547 and note. 

It is earnestly to be hoped that the question as to the effect of a convey- 
ance or devise to "wife and children" simply, and with no indication of any 
preference of the wife over the children, may soon be settled by the court, 
and the profession thus be spared further uncertainty on the subject — an 
uncertainty made the more trying by the conflicting intimations, thrown 
out from time to time, as to the true state of the judicial mind. 

[If the reader finds difficulty in reconciling this note with the reporter's 
headnote, the explanation is that the note was prepared before seeing the re- 
porter's interpretation of the opinion. There is an obvious conflict of view be- 
tween reporter and editor, as to what the opinion really does decide.] 



Offield v. Davis akd Others. 

Supreme Court of Appeals: At Kichmond. 

March 13, 1902. 

1. Mabeiage and Divobce — Common law marriage void in Virginia. The 

enactment of our statute, now section 2222 of the Code, wholly abro- 
gated the common law in force in this State on the subject of marriage, 
and no marriage or attempted marriage, if it took place in this State, 
can be held valid here unless shown to have been under a license and 
solemnized according to our statute. The language of the statute is 
mandatory and not simply directory. 

2. Statutes — Construction — Mandatory provisions. When the strict letter 

of a statute leaves a doubt as to what is meant or intended, the legis- 
lative intent is to be gathered from the act read as a whole, together 
with other acts in pari materia; and, when the whole aim of the legis- 
lature will be plainly defeated if the direction to do an act in a par- 
ticular way be not held to be exclusive of all others, the direction will 
he held to be mandatory. 

3. Dowkb — Judgment against husband before marriage. Judgments 

against a man before marriage are paramount to the claim of his 
widow to dower. 

Appeal from a decree of the Circuit Court of Greene County 

* Reported by M. P. Bnrks, Slate Reporter. 



